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Questions & Answers — Copyright Column
Column Editor: Laura N. Gasaway (Associate Dean for Academic Affairs, Univ. of North Carolina-Chapel Hill School of Law,
Chapel Hill, NC 27599; Phone: 919-962-2295; Fax: 919-962-1193) <laura_gasaway@unc.edu> www.unc.edu/~unclng/gasaway.htm
QUESTION:  A court library has recently
had discussions with an attorney about the
copyright status of state court briefs.  The attorney believes that briefs are copyrightable and
that Lexis, Westlaw infringe when they include
briefs in their databases without permission.
The library maintains that state court briefs are
public information and not subject to copyright.
Is there a difference in U.S. government works
and state government documents?
ANSWER: Section 105 of the Copyright
Act says that works produced by the federal
government are not copyrightable. Because
the Act is a federal statute, it is silent as to the
status of state documents. Many states claim
copyright in their documents or at least in some
of them. The Copyright Office Compendium
says that state statutes and court reports are
not copyrightable. The question, of course, is
whether briefs filed in a state court are government documents.
If the brief is for the state as a party to the
litigation, and the brief is prepared by attorneys
who are state employees, the brief is likely to
be a government document, so the answer as
to whether it is copyrighted or not will depend
on whether the state claims copyright in its
documents. If, however, the brief is one written by a private attorney for a private party
to the litigation, then the brief may well be
copyrighted. Some attorneys and law firms do
claim copyright in their briefs and are particularly unhappy with services such as Lexis and
Westlaw which sell copies of their briefs.
To my knowledge, there are no
cases on this issue, and the legal
authorities seem to say only that
there may be copyright in briefs.
Another possibility, of course, is
that in filing the brief with a court,
that brief becomes public domain
as a part of the court record, but

Cases of Note
from page 62
a situation where no one intended to be bound
until a formal execution of a written contract.
At any rate, we certainly have a nice question of
fact as to what their minds met upon.

Non-competition Clause
Efird entered into an agreement to not
compete with DII’s “precise” business for a
period of two years. Virginia law examines
these contracts on a basis of (1) limiting the
scope to what is reasonably necessary to protect
legitimate business interests of the employer,
and (2) not unduly oppressing the employee in
his efforts to earn a living. Blue Ridge Anesthesia & Critical Care, Inc. v. Gidick, 239 Va.
369; 389 S.E.2d 467, 470 (Va. 1990).
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this does not appear to be a very strong argument. Public domain is certainly the best argument from an open government type argument,
however. But consider the following. A song
writer has not published a particular song, but it
is introduced into evidence in a court in a case
concerning the ownership of the copyright.
Clearly, introduction of the song into evidence
in court does not make that song public domain.
Analogizing to briefs would mean that they do
not become public domain just because they are
filed in court. Unfortunately, this is one area
where there is no clear answer.
QUESTION:  A teacher in a nonprofit educational institution music therapy program is
interested in the use of sheet music and printed scores in that program and asks whether
fair use, the Teach Act or other statutes and
regulations apply. What are the guidelines
for students who routinely download sheet
music to learn and bring into lessons and
music therapy clinical sessions?
ANSWER: If these music therapy sessions
are for teaching students to be music therapists,
then the Guidelines on the Educational Use of
Music apply. They are available at: http://
www.unc.edu/~unclng/music-guidelines.htm.
The guidelines cover both the reproduction
of music recordings as well as sheet music
for educational purposes but for study not for
performance. General fair use also applies. For
performance and display of nondramatic music
in a face-to-face classroom, the section 110(1)
exception applies and permits the performance
if the purpose is for instruction
and the other conditions are met.
If the class is a transmitted or
online class, then the TEACH
Act permits the performance.
Neither of these sections apply to
reproducing sheet music though.
If the music is to be performed,

These covenants are not favored as they are
restraints on trade and are strictly construed
against the employer including putting the
burden of proof of reasonableness on him.
See Grant v. Carotek, 737 F.2d 410, 411-412
(4th Cir. 1984).
The district court found the agreement was
“broader than necessary” to protect DII’s legitimate interests. But this was premised upon
the belief that DII had no trade secrets. “The
possession of trade secrets and confidential
information is an important consideration in
testing the reasonableness of a restriction on
competition.” Meissel v. Finley, 198 Va. 577,
95 W.E.2d 186, 191 (Va. Ct. App. 1956).
And the sanctions got vacated as the parties had a genuine dispute as to how to identify trade secrets, and the district court was
muddled on the issue.

it is a good idea to ask students to make sure
that they examine the copyright notice on the
sheet music on the Web and make sure that
there is no restriction on downloading for
performance.
QUESTION:  Many libraries are lending
eBooks on a Kindle. Is this infringement to
lend a Kindle loaded with copyrighted books
acquired from Amazon?
ANSWER: The Amazon license agreement was last updated in February 2009, see
http://www.amazon.com/gp/help/customer/display.html?nodeId=200144530, and is silent
about lending Kindles loaded with purchased
eBooks. One part of the license states: “Upon
your payment of the applicable fees set by
Amazon, Amazon grants you the non-exclusive right to keep a permanent copy of the
applicable Digital Content and to view, use,
and display such Digital Content an unlimited
number of times, solely on the Device or as
authorized by Amazon as part of the Service
and solely for your personal, non-commercial
use. Digital Content will be deemed licensed
to you by Amazon under this Agreement unless
otherwise expressly provided by Amazon.”
Library lending is for personal, non-commercial use.
When librarians have contacted Amazon to
request clarification, the answers received are
not clear. As the library lending of Kindles
becomes more prevalent, it is likely that the
license agreement will be redrafted to deal with
this type of use. Online license agreements
that are clearly written and easily located on a
Website tend to be upheld by courts. Further,
a library would be considered to have more
knowledge than an individual user might, so the
license agreement is more likely to be upheld.
A recent Library Journal (http://www.
libraryjournal.com/article/CA6649814.html)
article pointed out the mixed messages that
Amazon has provided on this matter. At this
point, however, with the online license not
mentioning lending of the devices, there appears to be no reason that a library could not
lend Kindles to users.
QUESTION:  Can a touchscreen smartboard be used for story time in a public
library?
ANSWER: As phrased, this is a technology question and not a copyright one. Use of the
technology itself presents no problems on the
copyright front. However, if one reproduces
works to be displayed on the smartboard, then
the same issues are present as with photocopying or with displaying images. If the question
contemplates displaying all of the words of the
story on the screen to help with reading and/or
including the illustrations, this is reproducing
an entire work and probably is infringement.
If permission is sought from the publisher, it is
likely that permission would be granted.
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